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xx Introduction

are sharp limits on government’s power to be selective in the allo-
cation of taxpayer funds for purposes of speech. I will also sug-
gest that the government should have little power to regulate the
political speech of corporations. Restrictions that are limited to
corporations are unacceptably selective, even though government
might well be permitted to limit the distorting effects of wealth in
political campaigns. .

My general conclusions can be summarized in this way.
Deregulated economic markets are neither a sufficient nor a nec-
essary condition for a system of free expression. In the first half of
the book, I emphasize that free markets are not sufficient and that
the relationship between deregulated markets and Madisonian
goals is only partial and contingent. Reform of the market should
therefore be upheld against constitutional attack. In the second
half of the book, I emphasize that free markets are not constitu-
tionally necessary, in the sense that legal controls on nonpolitical
speech should often be upheld.

We should of course recognize the plurality and diversity of
values served by a system of free expression. The First
Amendment is not concerned only with politics; it has to do with
autonomy and self-development as well. Any simple or unitary
theory of free speech value would be obtuse. But we can acknowl-
edge all this within the confines of a First Amendment that
accords distinctive protection to political speech, and that is read-
ier to allow regulation of nonpolitical speech.

Ultimately, 1 argue that many of our free speech disputes
should be resolved with reference to the Madisonian claim that
the First Amendment is associated above all with democratic self-
government. The resulting system would resolve most of the cur-
rent problems in free speech law without seriously compromising
the First Amendment or any other important social values. But in
order to reach this conclusion, it will be necessary to abandon or
at least to qualify the basic principles that have dominated judi-
cial, academic, and popular thinking about speech in the last gen-
eration.

Chapter 1
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media responding to the free choices of individual consumers.”™
The President did “not believe that quantitative restrictions on -
advertising should be considered permissible.” '

The Children’s Television Act of 1990 nonetheless became law.
Eventually it may be challenged on constitutional grounds.
Perhaps the constitutional attack will be successful. Certainly the
plausibility of the argument has played a central role in the debate
over controls on children’s advertising. It has deterred stronger
efforts to encourage high-quality broadcasting for children. It has
also contributed to the singularly weak enforcement of the 1990
Act, which produced no real changes well into its third year on
the books.

This little-noticed episode is itself of considerable interest. But
it reveals a broader point. Something important and perhaps even
strange is happening to the First Amendment. In the 1940s,
1950s, and 1960s, the principal First Amendment suits were
brought by political protestors and dissidents. The key cases of
that period involved political extremists on the left or the right,
or victims of McCarthyism, or civil rights protestors, or people
challenging war efforts. Thus, for example, the great Dennis case,

emblematic of the period, involved a federal prosecution of some-
one charged with criminal conspiracy because of his academic
enthusiasm for the ideas of Marx and Lenin.* Most of the cele-
brated cases between 1930 and 1970 involved dissidents offering
controversial contributions to democratic deliberation on public
issues. Most of the victims of censorship were people who were
rejecting current political orthodoxy.

Many of the modern debates have a strikingly different charac-
ter. They involve free speech claims by owners of restaurants fea-
turing nude dancing; by advertisers who have shown false,
deceptive, or misleading commercials; by companies objecting to
securities laws; by pornographers and sexual harassers; by busi-
nesses selling prerecorded statements of celebrities via “900”
numbers; by people seeking to spend huge amounts on elections;
by industries attempting to export potential military technology
to unfriendly nations; by speakers engaging in racial harassment
and hate speech; by tobacco companies objecting to restrictions
on cigarette advertising; by newspapers disclosing names of rape
victims; and by large broadcasters resisting government efforts to
promote quality, public affairs programming, and diversity in the

dominant view was otherwise.
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stated that the basic purpose of broadcasting is “the development
of an informed public opinion through the dissemination of news
and ideas concerning the vital public issues of the day.” The most
striking development in free speech law is that marketplace think-
ing has become so dominant, and the competing views so dor-
mant, that it is difficult even to identify those competing views.
To begin to understand what has happened, we must step back
a bit.
The American system of free expression is surprisingly young.
The First Amendment has been in the Constitution since 1791,
and our general tradition may well seem to be fiercely protective
of free speech. But the free speech tradition really began well into
America’s second century, and in its speech-protective form, it has
lasted for much less than half of our history. Before 1919, there
were very few free speech cases in the federal courts. Government
censorship did occur, and courts rarely concluded that such cen-
sorship violated the free speech principle. For example, and
somewhat astonishingly, it was reasonably clear that the govern-
ment was permitted to stop people from criticizing America’s par-
ticipation in a war. There were two governing ideas in the courts:
the First Amendment was limited to “prior restraints”; and gov-
ernment could restrict speech so long as the speech had a ten-
dency to cause harm.® This “harmful tendency” approach allowed
government to restrict a wide range of material, including criti-
cism of the nation during wartime and advocacy of left-wing
causes.
It was not until a series of remarkable cases involving suppres-
sion of political speech during the World War I period that the
Court moved slowly in the direction of a more protective stan-
dard, one that would allow government to suppress speech only if
it could show a “clear and present danger.” In the 1920s, the
clear and present danger test became a serious alternative to the
“harmful tendency” approach, and it received prominent support
among the justices, particularly Justices Brandeis and Holmes.” In
this period, the Court started to consider the possibility of offer-
ing a large degree of constitutional protection at least to political
protests. Free speech had begun an era of dramatic expansion that

has continued to this day.
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“nonpolitical”? How would we be able to know that this is true?
Second, and quite apart from issues of judicial bias and adminis-
trability, nonpolitical speech, like political speech, fully warrants
constitutional protection, for it too promotes important social
values. In the period from 1925 to 1970, few people claimed that
all speech was entitled to the same high degree of protection as
political speech. But many people believed that any exceptions
should be few, narrow, and sharply defined.

On this view, the free speech principle extends not simply to
speech that contributes to democratic deliberation, but also and
equally to such forms of expression as sexually explicit speech,
music, art, scientific speech, and commercial speech. It follows
that the First Amendment should be understood to set out a prin-
ciple not limited to its particular historical well-springs, which
were largely political. “Speech” within the meaning of the First
Amendment extends at a minimum to most forms of expression
that are literally words; it covers other forms of expression as
well, like art and “conduct,” such as draftcard-burning, that are
intended to set out some kind of message.

Fourth, any restrictions on speech, once permitted, have a sin-
ister and nearly inevitable tendency to expand. Principled limits
on government are hard to come by. To allow one kind of restric-
tion is in practice to allow many other acts of censorship as well.
Lawyers generally like “slippery slope” arguments—arguments to
the effect that once you allow one, seemingly narrow outcome,
you are on a “slippery slope” toward a range of outcomes that
you will deplore. In the period from 1925 to 1970, as in the cur-
rent era, many people thought that “slippery slope” arguments
deserve an especially prominent place in the theory of free
expression. This is because the risk of censorship is so serious and
omnipresent, and because seemingly small and innocuous acts of
repression can turn quickly into a regime of repression that is
anything but innocuous.

Fifth, and finally, “balancing” of competing interests ought so
far as possible to play no role in free speech law. Judges should
not uphold restrictions on speech simply because government
seems to have good reasons for the restriction in the particular
case. Judges should not examine “the value” of the speech at
issue, compare it against the “harm” of that speech, and announce
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It is increasingly difficult to remember the vigor and tenacity
with which the two opposing camps struggled over their respec-
tive positions. Many of the basic commitments of the absolutist
position are now cliches, even dogma—and this is so even though
absolutism, taken as a whole, has failed to win over a majority of
the members of the Supreme Court. Even if absolutism has had
incomplete success, it is fair to say that the absolutist position is at
least relatively ascendent, and that its basic commitments have
left have a huge mark on the law. This is a remarkable develop-

ment, for free speech absolutism was genuinely novel. As we have
seen, the insistence on the supposedly unambiguous text—made
most vivid in Justice Black’s free speech writings'’—was remark-
ably unpersuasive. Despite valiant efforts, the absolutists could
never muster a lot of historical support on their behalf.

Nonetheless, they have now won a dramatic number of victories

in the Supreme Court. This is so especially with government

efforts to restrict speech on the basis of its content. Here special
judicial scrutiny and invalidation are routine, except for quite
narrow categories of unprotected or partly protected speech

(obscenity, “fighting words,” private libel, and a few others).

The concrete results are nothing short of extraordinary.
Constitutional protection has been given to commercial speech;
to most sexually explicit speech; to many kinds of libel; to publi-
cation of the names of rape victims; to the advocacy of crime,
even of violent overthrow of the government; to large expendi-
tures on electoral campaigns; to corporate speech; to flag-burn-

ing; and to much else besides."

Where We Are Now: The Two-Tier First Amendment

It is not an overstatement to say that, taken all together, these
developments have revolutionized the law of free expression. We
now appear to have a relatively simple system of law, one that
makes it necessary to ask two separate questions. First: Does the
speech at issue qualify as “low-value™? A distinction between low-
value and high-value speech clearly operates in the cases, even
though the Court has not made clear by what standard it distin-
guishes between the two. Second: Has government regulated the
relevant speech in a sufficiently neutral way? The two questions

“tected from regulation. But go

The Comtemporary First Amendment 9

are cross-cutting. A i
. As we will
“1 see, gover
ow value” s if i 2 diseriminatony &
g re e gjzch“;f it does so on a discriminator}; bZ;i regmdat'e
ma even “high value” speech if it d th the req.
A oes so with the req-
Because ¢
: urrent law makes i
qualific s el 12 ma i<;s Cllt necEssaljy to ask whether speech
dualiies as , ear that in spite of the j
ccesses ]awhi effrlzitspeelih zbsolutists, all speech is nstltmhgortam
. s a kind of i prooy
lutists and ne sponch T
w se betwee
aviss jand es l:;lca}ilcers. Some speech lies at the ?reté] es ot
i showi}; b hmay be regulated, if at all, onl opeelclh
Srongest show Ci harm. Other speech lies at the per? hn o
iy be e _?sgtutlon altogether. This “low val > specch
ay be ed if the governmer e ot
D g Butate government can show a legitimate, plausi-
Ordinar iti
o y political speech, dealin
unay ionably belongs at the core
ated unless there is a clear and .

% with governmental matters,
uch speech may not be regu-

words, unless it is “directed topiI:cs'?lt danger, or, in the Court’s
1ting or producing immi
cing imminent

lawless action is i .
Under this stan?lzl(‘idlsalslkely hto incite or produce such action.”"
a member of the Ku’Kluief(cl containing racial hatred, offered.b
speech by a member of the an, 1s usually protected; so too with ,
march in Skokie. v ¢ Black Panthers, or by Nazis durin .
tration camps. 'fhe o(ZiI'S, the home of many survivors of con ga
discussion o debat; inary remedy 'for harmful speech is r,fgn_
into the periphery of - not suppression. But much speech f. lrle
for example, receive onstitutional concern. Commercial s ahs
ltilx?]t it QUal’iﬁes as S“:giihc”on\?:}ttg‘tionﬁl P rection, in thep::;:s‘;
ithin i
endment. Truthful, nondeceptive aév:rtrilslie:gn lilslgge(;ferta}}le st
y pro-

advertisine ir if ir : vernment
ertising it if it is false or misleading. may regulate commercial

of free speech tie '
. . To simpli
highest, most rs plify a complex bod
nest, speech- : . ody of law:
against a “publicl:) ﬁgcurf Waedve tier s | rected




10 DEMOCRACY AND THE PROBLEM OF FREE SPEECH

speaker is protected against libel suits unless he knew that he was
lying or he was truly foolish to think that he was telling the truth.
A person counts as a public figure (1) if he is a “public official” in
the sense that he works for the government, (2) if, while not
employed by government, he otherwise has pervasive fame or
notoriety in the community, or (3) if he has thrust himself into
some particular controversy in order to influence its resolution.
Thus, for example, Jerry Falwell is a public figure and, as a
famous case holds, he is barred from recovering against a maga-
zine that portrays him as having had sex with his mother.”* Movie
stars and famous athletes also qualify as public figures. False
speech directed against public figures is thus protected from libel
actions except in quite extreme circumstances.

But there is also a second tier of libelous speech, developed for
libel suits brought by people who are not public figures. In these
cases, actual malice need not be shown. The plaintiff may recover
if he can show that the speaker was merely negligent. It is not
necessary to demonstrate that the speaker knew that the state-
ment was false or that he spoke with reckless indifference to th
matter of truth or falsity.” There are some constitutional limits o1
libel actions by people who are not public figures, but the state
have much more flexibility to punish libelous speech. Thus, fo
example, some speech that is constitutionally protected i
directed against celebrities—say, a claim that a famous rock star i
a drug addict—is not protected when the object of the libel is no
famous. The important point here is that the Court has made :
distinction between different kinds of libelous speech and thus
created an explicit system of free speech “tiers.”

Or consider the area of obscenity, one of the most controver-
sial current areas of free speech law. I will devote a good deal of
space to the subject of sexually explicit speech (see chapters 5 and
7). For the moment, the key point is that speech that qualifies as
«obscene” is entirely without First Amendment protection; it is
effectively defined outside of the First Amendment. Obscenity is
understood to include a narrow category of speech that appeals
to the prurient interest, is patently offensive, and lacks serious
social value.”* By contrast, ordinary art and literature are almost
always protected. They may be regulated only on the basis of the
strongest showing of harm; this is so even if the material is sexu-

what the speech is in order to k
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point, in the sense that government makes the point of view of
the speaker central to its decision to impose, or not to impose,
some penalty. The government might, for example, ban anyone
from criticizing a war, or from favoring homosexuality, or from
speaking against the incumbent President, or from arguing on
behalf of affirmative action programs. Here the government is
trying to protect a preferred side in a debate and to ban the side
that it dislikes. A viewpoint-based restriction is distinctive in the
sense that it comes into effect only when a particular viewpoint is
expressed. We know that we are dealing with a viewpoint-based
restriction if and only if the government has silenced one side in a
debate.

Third, some restrictions on speech are viewpoint-neutral but
content-based. For example, the government might ban all politi-
cal speech in a certain place, or say that people may not discuss
racial issues. Here the content of speech is indeed critical; we do
have to know what the speech is in order to know whether it is
regulated. But the viewpoint of the speaker is not crucial, or even
relevant, to the restriction. A viewpoint-neutral, content-based
regulation does not depend on what side the speaker takes. A
prohibition on political speech, or on speech dealing with race,
applies regardless of whether the speakers are liberal or conserva-
tive, Marxist or Fascist, Democrats or Republican, or anything
else. In this sense, such a restriction has a degree of neutrality.

Viewpoint-based restrictions are a subset of the category of
content-based restrictions. All viewpoint-based restrictions are, by
definition, content-based; government cannot silence one side in
a debate without making content crucial. But not all content-
based restrictions are viewpoint-based. The key difference
between a content-based and a viewpoint-based restriction is that
the former need not make the restriction depend on the speaker’s
point of view.

The method of restriction is extremely important to current
constitutional law. Whether a restriction will be upheld depends
in large part on whether it is viewpoint-based, content-based, or
content-neutral. Moreover, and significantly, this issue is entirely

independent of the question of whether the speech at issue does

or should belong in the upper tier. We could easily imagine con-
tent-neutral restrictions on political speech. Suppose, for example,
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nude dancing, commercial advertising, pornography, and regula-
tion designed to produce quality and diversity in broadcasting.
With these developments, previous alliances have come badly
apart. Sometimes the old belief in “reasonable regulation” has

been resurrected for the new disputes.
There are abundant ironies in all this. For one thing, the new
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erwise proclaim the need for judicial restraint, for the liberation
of democratic processes from constitutional compulsion, and for
a firm attention to history. Such ideas would, in these contexts,
argue most powerfully against use of the First Amendment.
Often, at least, they would suggest that courts should respect the
outcomes of democratic processes, even when those processes
produce some controls on speech.

Through a series of remarkable judicial interpretations, we have
acquired a new First Amendment. The past forty years have wit-
nessed nothing short of a revolution. But the law now faces new
constitutional problems raised by campaign finance laws, hate
speech, pornography, rights of access to the media and to public
places, and government funds accompanied by conditions on
speech. These problems have shattered old alliances, and they
promise to generate new understandings of the theory and prac-
tice of freedom of expression. Might anything be done about an
electoral process that places a high premium on wealth, “sound-
bites,” and short-term sensationalism? What can be said to vic-
tims of hate speech and violent pornography? Might legal
controls improve television programming for children? What
forms of public deliberation can government encourage?

In coming to terms with these questions, I propose that at a
minimum, we should strive to produce an interpretation of the
First Amendment that is well-suited to democratic ideals. As we
will see, a reconnection of the First Amendment with democratic
aspirations would require an ambitious reinterpretation of the

principle of free expression. But the reinterpretation would have

many advantages. It might help bring about an alliance among
those who appear on both sides of old and new debates. It might
even help promote a New Deal for speech, one that is simultane-
ously alert to time-honored free speech goals and to the novel set-
tings in which those goals might be compromised. It is to this
possibility that I now turn.

Chapter 2
A New Deal for Speech
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