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12 The Setting

States. It is hard to think of Brinkley’s popular radio quack-
ery as a respectable relative of the print medium: whereas
newspapers and magazines were attempting serious discus-
ston of the news, the medicine men and entertainers of ra-
dio, by contrast, were aiming to alleviate the boredom of the
public and exploit its naiveté. Congress and the Federal Ra-
dio Commission mirrored the views of thoughtful Ameri-
cans in recognizing the profound difference between the two
media, a perception buttressed: by a 1915 Supreme Court
decision statmg out-of-hand that motion pictures, including
newsreels, were not part of the press. At the beginning of
the broadcast era, just makmg the distinction was sufficient
analysis. :

With time, however, simply “knowing” there was a differ-
ence proved madequate. More than simple assertion was
necessary to sustain the point. Two major Supreme Court
cases, NBC v. United States in 1943 and then Red Lion Broad-
casting v. FCC in 1969, set forth the modern theory of dif-
ferences between the two media. Furthermore, Red Lion, as
the Supreme Court’s leading decision detailing the constitu-
tional status of broadcasting, went on to articulate a “new”
First Amendment, one befitting this “new” method of com-
munication. The rationale and explanation of the “new”
First Amendment take us through chapter 3 and establish
unequivocally that the protections extended to the print

medium would not be fully available for broadcasters. The:

remainder of the book will look at the consequences of that
decision.

1

'A DIFFERENT MEDIUM

-~

““Back in the Tennessee Mountains, where I come froin,
they would pot allow city doctors to strip young girls seeking
“restaurant employment.”’ The Reverend Bob Shuler made
.that observation blasting the Los Angeles Board of Public
‘Health. It was but one example of the style that earned him
" his nickname “Fighting Bob”—a “scrapper for God,” as he
- summed up his career in a farewell sermon to his Trinity
‘Methodist Congregation in 1953.%
.Shuler was a rigid moralist with an intense dislike for
vice, especially prostitution and alcohol, the twin evils of
the era of Prohibition. During an early ministry in Austin,
Texas, he energetically worked to dry up Texas counties but
also-concluded that political and civic corruption were im-
portant targets for his wrath. And he had plenty of that; he
was. one of those men who cannot sit quietly by when some-
thing around him meets with his disapproval. A transfer
to a.debt-ridden church in Los Angeles in 1920 gave him a
rtually unlimited array of targets, for, like many other
merican cities during Prohibition, Los Angeles was mired
corruption.
1926 a wealthy widow from Berkeley, 1mpressed af—
r hearmg some of Shuler’s indignant sermons, gave him
H,000.to. purchase a better forum. KGEF, a one-kilowatt
on broadcasting twenty-three and one-quarter hours,
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14 The Setting

a week on a shared frequency, was born. The license was
granted in the name of Shuler’s Trinity Methodist Church,
and Shuler’s sermons were broadcast each Sunday. Shuler
took two additional hours of airtime for himself, one on
Tuesday and one on Thursday evening, for the “Bob Shuler
Question Hour” and “Bob Shuler’s Civic Talk.” It was dur-
ing these two hours that Shuler waged war on local corrup-
tion. In so doing, he built a vast audience for his small sta-
tion, which within a few years was rated the fourth most
popular in the market. Commercial stations were unable to
sell time opposite Shuler’s two evening programs. A recent
study states that he had an audience of six hundred thou-
sand listening to him lash out at an imperfect world.?

Shuler’s application for renewal of KGEF’s license in Sep-
tember 1930 stated that KGEF had “thrown the pitiless spot-
light of publicity on corrupt public officials, and on agencies
of immorality, thereby gladly gaining their enmity and open
threats to bring pressure to bear to ‘get’ this station’s li-
cense.” He was right. The Federal Radio Commission de-
cided to hold ‘a.hearing on the renewal. The chief hear-
ing examiner was sent to Los Angeles and presided over a
sixteen-day hearing where for the first time in the Commis-
sion’s short three-year history an outside party was allowed
to handle the opposition to a licensee. Indeed, the Opposi-
tion’s counsel was a former city prosecutor whom Shuler
had driven from office.* _ ‘

The hearing procedure placed Shuler on the defensive.
He was confronted with a thousand typewritten pages of his
on-the-air statements taken down in shorthand or by me-
chanical devices over a three-year period. The hearing thus
provided a replay of Shuler’s charges: the mayor let a gang-
ster run the city and once had the course of a boulevard
changed so that it would run past the gangster’s property;
the chief of police protected the underworld by allowing
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commercialized vice to flourish even when informed of
where the illegal activities were occurring; the police framed -
the head of the Morals Efficiency Association and killed a
woman to cover the frame-up; the district attorney and his
chief deputy took bribes; the bar association wanted to elect
Jjudges who would go easy on vice. Also included were at-
tacks on the Catholic religion, some disparaging remarks
about Jews, and finally, an incident in which Shuler alleg-
edly stated that if a prominent (unnamed) figure did not
give him one hundred dollars, “I will go on the air next
‘Tuesday night and tell what I know about him.” Interest-
ingly, in many cases Shuler’s side of the story was compel-
ling. The chief of police had resigned, and the mayor had
chosen hot to run for reelection. Shuler’s story of the mur-
der cover-up was corroborated and uncontradicted. The
‘hundred-dollar story (which allegedly brought forth several
contributions), according to Shuler, was a humorous refer-
ence to a member of the Trinity congregation whose name
he had mentioned minutes earlier in the context of a fund
drive at the church. The member in question corroborated
Shuler.?
. Two convictions for contempt of court—for critically
“commenting during his radio programs on pending court
cases—could not be explained away as easily, although to-
“day the convictions would be instantly overturned as based
on perfectly legitimate exercises of the right to criticize gov-
“erning agencies, even courts. :
" 'The chief hearing examiner ruled in favor of renewing
‘KGEF’s license, but the opponents appealed to the full
Commission, where their challenge was sustained. KGEF
was ordered off the air, effective immediately. The prin-
ipal thrust of the FRC decision against Shuler was that he
used his station as a forum for outrageous and unfounded
ttacks on public officials. This view cormes out clearly in the
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Commission statement prepared for the judicial appeal to
the D.C. Circuit:

[Shuler] has repeatedly made attacks upon public officials.and
courts which have not only been bitter and personal in their na-
ture, but often times based upon ignorance of fact for which
lictle effort has been made to ascertain the truth thereof. . . .

[Shuler] has vigorously attacked by name all organizations,
political parties, public officials, and individuals whom he has
conceived to be moral enemies of society or foes of the proper
enforcement of the law. He has believed it his duty to denounce
by name any enterprise, organization, or individual he person-
ally thinks is dishonest or untrustworthy. Shuler testified that it
was his purpose “to try and make it hard for the bad man to do
wrong in the community.”®

The Commission’s overall conclusion was that Shuler’s broad-
casts “were sensational rather than instructive.”” -
The Commission attempted to capitalize on the Shuler
case by convincing the courts to sustain its power to regulate
broadcasting on the widest possible grounds. It had refused
to renew Shuler’s license because it disapproved strongly of
his attacks on public officials. There could be no way around
the issue, and the Commission.intended a frontal victory.
It put forward a two-pronged argument. First, broadcast
speech was not “speech” within the meaning of the First
Amendment—that is, nothing said over the air was entitled
to any First Amendment protection. Second, Commission
scrutiny of programming to determine if it was in the public
interest did not constitute censorship within the meaning of

the no-censorship provision of the Radio Act, section 29;

accordingly, a Commission determination that a. licensee’s
programming did not serve the public interest. would Jjustify
termination of the right to broadcast. The Commission won
the second argument, but no decision was made on the first,
as the D.C. Circuit never reached the issue.
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- The beginning of the court’s opinion is somewhat ambig-
- uous,. possibly-because of indecision about how to deal with
- the Commission’s argument that the First Amendment has
no place in broadcasting. The opinion stated that it would
~-not “stop to review the cases construing the depth and
breadth” of freedom of speech. This was partly because it
was clear that the “constitutional guarantee should be given
“liberal and comprehensive construction,” but it is no doubt

nothing to do with freedom of speech. _

- Here the court turned to the Commission’s arguments.
- Knocking a station off the air was “merely the application of

the regulatory power of Congress in a field within the scope
“of its legislative authority.” The First Amendment does not
‘bar the government from refusing to renew a “license to
one who has abused it” by broadcasting “defamatory and

that the Commission had the duty to scrutinize a licensee’s
past programming in order to ascertain whether future
programming was likely to be in the public interest. Yet that
scrutiny could be focused exclusively on offending pro-
gramming, with no attention given to overall programming.
There was no indication that either the Commission or the
court cared what went out over KGEF during the 86 per-
cent of airtime that Shuler did not have the mike. If there
was- offending programming, good programming simply
could not balance the injury.®
~~Once the court concluded that the Commission had the
duty to- refuse to renew a license to a station that so ex-
ceeded the bounds of propriety, treatment of Shuler’s argu-
ment that taking away the license violated the no-censorship
provision of the Radio Act was perfunctory. The court felt
this: argument ‘bordered on the frivolous and concluded
at-the facts “abundantly” sustained the Commission’s con-
clusion that Shuler’s programming was not in the public in-

also relevant that the court concluded that Shuler’s case had -

untrue matter.” From the court’s perspective, it was clear
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terest. It would be horrible if this “great [new] science” of
‘broadcasting were used in the way Shuler used his station.
Fortunately, no censorship had been involved:

[Shuler] may continue to indulge his strictures upon the char-
acters of men in public office. He may just as freely as ever criti-
cize religious practices of which he does not approve. . . but he
may not, we think, demand, of right, the continued use of an
instrumentality of commerce for such purposes, or any other,
except in subordination to all reasonable rules and regulations
Congress, acting through the Commission, may prescribe.’

Both the court and the Commission had concluded that
Shuler’s broadcasts exceeded all bounds of propriety. He
concentrated on the wrong material and expressed his views
in a defamatory way; public officials ought not to have their
reputations sullied so easily. It evidently did not occur to the
court or the Commission that “Fighting Bob” was basically
correct. Although intemperate and all too willing to provide
a wide audience with unfounded rumors of wrongdoing,
Shuler was hardly off target. There was ample corruption
in Los Angeles, and Shuler was highlighting it; not surpris-
ingly, those earning their livings off the corruption were
hardly pleased by his broadcasts. By their success within the
legal system, those very people were able to silence an im-
portant voice demanding reform. _ :

Shuler requested that the Supreme Court review his case
and return his license. The Court refused, as always without

opinion.”” This was not because the Supreme Court had -

concluded that critics of local corruption using defamatory
and heightened rhetoric could be silenced. Far from it. Just
before Shuler lost in the D.C. Circuit Jay Near was winning
a major victory in the Supreme Court." :
Near was the publisher of the Saturday Press, a Minne-
apolis weekly. Because of his scurrilous articles attacking
local corruption, he had been the first test of Minnesota’s

A Different Medium 19

Gag Law of 1924." In 1927 the Saturday Press had printed a
series of articles charging “in substance that a Jewish gang-
ster was in control of gambling, bootlegging and racketeer-
ing 'in Minneapolis, and that law enforcing officers and
agencies were not energetically performing their duties.”*
The paper was charged and convicted under the Gag Law
as-a “malicious, scandalous, and defamatory” publication.*
Under the statute, such publications were public nuisances,
and their abatement by means of local suits was the hoped-
for outcome of the law. On conviction, the paper was per-
petually enjoined from issuing any publication whatsoever
that was a malicious, scandalous, or defamatory newspaper,
as defined by law. In Near v. Minnesota, however, the Su-
preme Court reversed that conviction, in the first major
Supreme Court case wherein a First Amendment claim pre-

vailed.

~“The Court’s essential point in Near seems obvious today:
Minnesota was engaging in censorship. But this fact was not
as obvious in 1931—and therein lies the significance of Near.
The Court’s analysis begins by separating the statute in Near
frpm ‘more usual statutes. It was not-a defamation law, be-
cause remedies for libel were available and unaffected by

less the publisher could also show that the material was
lished with good motives and for justifiable ends.

Once it was clear what the statute wasn’t, it was also pretty
clear what it was. The Minnesota Supreme Court had
0,11;1_t_ed:0u§_ that it was not a criminal libel statute, because
ch statutes do not result in “efficient repression or sup-
pression of the evils of scandal” "—something the Gag Law
id. ‘The law was in fact an efficient suppression scheme in
ich, after the initial court order, subsequent enforcement
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was by contempt—that is, tried only to a judge: without a
jury, and in all probability to the judge who issued the per-
manent injunction in the first place. It-is the subsequeng
enforcement that constitutes the “effective censorship.”

Should the publishers resume publication they would run
the risk that any article published might run afoul of the
terms of the injunction, which was written 1n the terms of
the statutory language. And those terms were nowhere de-
fined: not in the statute, not in the injunction.

The Supreme Court, through Chief Justice Hughes, de-
termined that the Minnesota statute was analogous o the
infamous prior licensing, that is, requiring a publisher to
seek permission of a censor prior to publication. From the
Court’s perspective, if Near had the right to publish the first

attacks on the officials without censorship, it followed that,

because he had exercised the right to publish in the first
place, he did not lose the right to publish subsequently. Fur-
thermore, if a prior restraint were proper, it could have been
exercised before Near published any of his attacks. However,

the Constitution forbids prior restraints except in the most i

limited circumstances (such as publishing the sailing dates
of troop ships, the court suggested).”” Finally, although at-

tacks on public officials who are attempting to faithfully dis-- o

charge their duties are unfortunate and deserve the severest
condemnation by public opinion, the Court found that

the administration of government has become more complex,.

the opportunities for malfeasance and corruption have multi-

plied, crime has grown to most serious proportions, and the-

danger of its protection by unfaithful officials and of the im

pairment of the fundamental security of life and property by -

criminal alliances and official neglect, emphasize the primar

need of a vigilant and courageous press, especially in great;

cities.”®

That liberty of the press might be abused could not make .
less necessary the press’s immunity from censorship when it
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was deaiing with allegations of official misconduct. As Vin-
cent Blast would note fifty years later, the emphasis is on the
fact that the Gag Law, as applied, suppressed criticism of

“public officials, and Chief Justice Hughes rightly sounded

the theme that the government must not attempt to censor
charges of misconduct and malfeasances of those charged
with governing." _

It is difficult to ignore the similarities between what hap-
pened to Near and what happened to Shuler. Near was
enjoined, Shuler stripped of his station—and thereby for-
bidden to continue. Fach attacked public officials for dere-
liction of duty and so_was perceived locally as a scandal-

_ monger. Neither was sued for libel by the affected officials.

Near was enjoined because his articles were supposedly
“malicious, scandalous, and defamatory”; Shuler’s license
was not renewed because his broadcasts were “sensational

rather than instructive.” Near could not publish without

fear of a judge’s constant oversight; Shuler could not broad-
cast—period. And, although no court knew it then—or

‘liké'ly would have believed it—both Near and Shuler made

charges that carried more than a little truth to them. They

s were shrill, undisciplined, alone, but they both screamed
|, “corruption and demanded that responsible officials act.

4 In the case of Jay Near, the Supreme Court knew that
 censorship of criticism of government officials was at stake.

'Npt so for Bob Shuler. Near, decided a year earlier, was seen
as having no relevance to Shuler when the D.C. Circuit de-
cided the case, and when Shuler requested that the Su-
preme Court review his case, the Court declined. Although
there may be many reasons for the Supreme Court to de-
cide not to review a case, the principal one is that the case
was rightly decided by the lower court. It is impossible to say
for sure, but the overwhelming likelihood is that the Su-
preme Court left Shuler alone for precisely that reason: the

court of appeals had gotten it right. How that could be so is

the subject of the next chapter.
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-and instructive in their nature and [that stressed] loyalty to
‘ . the community and the Nation.” Its facilities were offered
- 2 free to the “local police department and to all fraternal,

- charitable and religious organizations” in the area.'
DR. BRINKLEY AND ~Of ‘course, Shuler’s criticisms and the Main Street boost-
THE PEEP SHOW IMAGE. erism that characterized the Chicago-Gary move were not at
. all‘alike. The Commission members had no trouble reach-
,'rlg'a-decision in either case, however: since the First Amend-
ment had ‘nothing to do with their actions, they could not
olate it. As the Commission expressed it in its Second An-
ual Report i1 1928, “The Commission is unable to see that
e‘guarantee of freedom of speech has anything to do with
ntertainment programs as such.”® That conclusion was not
artling in the slightest. Few, if any, Americans would have
isagreed. Just as adults today would hotly and easily deny
t a child is having a First Amendment experience playing
Pac-Man, so the adults of 1928 knew that radio was not in-
uded under the First Amendment. The perception of ra-
o as a thing apart could be justified and illustrated in a
umber of ways, but the famous “goat gland doctor” of
ilford, Kansas, John R. Brinkley, probably illustrates the

int better than anyone. - ‘
‘Although Milford was but a tiny hamlet west of the
resent-day Fort Riley, connected by a dirt road to Junction
its radio station KFKB was one of the most powerful in
the:United States, blanketing the area between the Rockies
d-the Mississippi, but extending far beyond. It was also
ne:of the most popular stations in the nation, as illustrated
1ts' having won Radio Digest’s nationwide listeners’ poll in
29°by a four-to-one margin over the runner-up.® This
rwhelming popularity was due to the fine combination
fundamentalist theology and medical information pro-
ed by Brinkley, a small, dapper, bespectacled doctor who
ed aVandyke and diamonds. When Dr. Brinkley, the
see, would intone into the microphone, “Greetings to

'The short answer to why Near and Shuler received differ-
ent treatment is found in the Federal Radio Commission’s
major argument to the D.C. Circuit: broadcasting was not
included under the First Amendment. Americans simply
perceived broadcasting to be different from publishing a
newspaper.

Unlike the positions argued on many agency trips to a re-
viewing court, the Commission’s legal argument had not
been created on the spot to fit the facts of a questionable
case. Almost from the inception of the FRC, once it began
the tough task of deciding who should broadcast and who
should not, the Commission determined that it must look at
the programming on the air. And “look at” meant evaluate
critically. If Fighting Bob Shuler had praised the mayor of
Los Angeles and the chief of police and had urged his lis-
teners to back these officials fully, he would have continued
as the licensee of KGEF. The Commission had already
pointed this way when it stripped two Chicago stations of
their licenses to share a frequency, giving the frequency in-
stead to a Gary, Indiana, station (as part of an effort to move
stations to states with fewer radio operations) and in the
process noting the Gary station’s service to the immigrant
community, with programs that were “musical, educational

22
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my friends in Kansas and everywhere,” radio’s most success-
ful medicine man was about to increase his revenues.*
Brinkley, the doctor, and KFKB, the station, were insepa-~
rable, from their successes to their defeats. Brinkley had
settled in Milford before the end of World War I to practice
medicine in one of the eight states that would recognize his
degree from Eclectic Medical University of Kansas City.’
Within a year after his arrival he had performed the first of
the hundreds of operations that soon earned him his nick-
name, the “goat doctor.” To pep up the declining male sex
life, Brinkley would implant the gonads of a young Ozark

goat in the patient’s scrotum. In the early days the patient .

would supply his own goat, but as time passed and “suc-
cesses” accumulated, the Milford operations took on a

higher price—$750—and. a more professional air.° Thus,

just as a good seafood restaurant will have a lobster tank

from which customers can choose their dinners, so in Mil-

ford the patient could pick, from among many, his donor
oat.

; By 1928 Brlnkleys hospital was grossing $150,000, and

Milford had electricity and a promise of pavement to Junc-

tion City.” KFKB'’s popularity ensured its prosperity as well,

This prosperity had been assisted in part by a change in em-
phasis. Whereas the number of likely recipients of goat.

glands is limited, enlargement of the prostate could poten-

tially affect any man over forty. That was an audience more
of Brinkley’s dimension, and his medical business focused.
increasingly on the prostate. Not content to rely on a single.

medium for communication, Brinkley flooded the mail

with circulars addressed to “the prostate man.”® Like his :
smooth radio presentations, these pamphlets were designed:.

to convince the recipient that he had a problem and that

fortunately, Brinkley was in a position to solve it. “It cer--
tainly behooves a man who has an enlarged prostate to con-:
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idér it, and we are indeed glad-to hear from such men for
we are convinced we can render him a real, genuine and
asting service.”® A superb detail man, Brinkley also pro-
ided-easy directions on how to get to Milford.

KFKB was a happy adjunct to Brinkley’s promotion. A
pical day would find Brinkley on the air twice (after lunch
nd after-dinner) to speak on medical problems. The eve-
ing-discussion was a gland lecture, explaining the male
hange of life. “Our bodies are not holding up as well as
those: of our forefathers-did. . . . Enlargement of the pros-
ateis on the increase”—a situation that he could correct.
Brinkley’s other program was his “Medical Question Box,”
program that grew out of the ever-increasing daily mail.
sually he would pick up some letters on his way to the mike,
eaf through them, and make an instant diagnosis.” On the
ir he would read the listener’s symptoms, quickly give the
1agnosxs and then prescribe the medicine required.

-re’s one from Tillie, She says she had an operation, had
some (rouble ten years ago. I think the operation was unneces-
, and it isn’t very good sense to have an ovary removed with
the expectation of motherhood resulting therefror. My advice

"you is to use Women's Tonic numbers 50,.67, and 61. This
ombination will do for you what you desire if any combmatmn
ill after three months’ persistent use.

Now. here isa letter from a dear mother—a dear little mother
holds to her breast a babe of nine months. She should take
umber 2 and number 16 and—yes—number 17 and she will
e helped. Brinkley’s 2, 16, and 17. If her druggist hasn't got
m; she should write and order them from the Milford Drug

pany, Milford, Kansas, and they will be sent to you, Mother,
ollect.'May the Lord guard and protect you, Mother. The
‘ age will be prepaid.?
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As the use of numbers rather than names on the “Medi-
cal Question Box” illustrates, Brinkley had expanded into
the pharmacy business. Indeed, he had even organized a
National Dr. Brinkley Pharmaceutical -Association, which
would fill listeners’ “prescriptions.” The numbers also use-
fully concealed.the common agents, such as aspirin and cas-
tor oil, that he would prescribe. At a dollar a sale kickback to
Brinkley, this adjunct brought in hundreds of thousands of
dollars. No small thinking here.”

But no small enemies, either. Between his constant at-
tacks on doctors, his unorthodox practice, and his financial
successes, he had managed to curry the wrath of organized
medicine. In 1930 he faced a two-pronged attack on his
operations: in Topeka, the Kansas Board of Medical Exam-
mers put at issue his right to practice; and in Washington,
D.C,, the Federal Radio Commission challenged his right to
broadcast. On Friday, June 13, 1930, he effectively lost both
battles.” The Kansas Supreme Court turned away his ef-
forts to enjoin the medical board proceeding, and the FRC,
finding the operation of KFKB a “mere” adjunct to his
medical practice and hospital and insufficiently attuned to
the needs of Kansas-—making wheat grow, not prostates
shrmk—refused to renew his license.”™ His enemies had

found allies. Goat gland recipients may have been too em.-
‘barrassed to talk, but not so disgruntled prostate patients
and pharmaceutical customers. :

Still, Brinkley was not without supporters and resources.
In a stunning effort begun in late September after the ballot
was printed, Brinkley ran as a write-in candidate for gover-

“nor of Kansas—and may even have “won.” Unfortunately,
he tacked poll watchers, and somewhere between ten thou-
sand and fifty thousand of his votes were thrown out. In
the middle of those figures was the margin of defeat. (He

“also polled twenty thousand write-ins in the Oklahoma

election.)®
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- Brinkley was down but not out. He acquired a. Mexican
border station with even more power than KFKB and began
phoning his broadcasts across the Rio Grande. With so
many loyal followers, it was just like the old days. Eventually
he moved his operations to Del Rio, Texas, Jjust across the
border from his powerful station XER.” But Texas pro-
vided only a temporary respite from his adversaries. In
1938 he lost a libel suit against a prominent AMA doctor on
his new home ground, which disillusioned him about Del
Rio, leading him to make an ill-conceived move to Little
Rock, where huge claims by Uncle Sam for back taxes
awaited him."® An unhappy bankruptcy would have been
the end result but for a timely move back to Del Rio, where
the liberal exemptions under Texas law could be put to
good use as he saved his diamonds from creditors.

Events were taking their toll, however. In 1941, after years
of effort, the U.S. government finally succeeded in silencing
the-flamboyant pioneer when Mexico agreed to knock him
off the air. A few days later he suffered a heart attack, and
within a year, at the age of fifty-six, he was dead.”

with the American listening public, was entirely predictable
once the Commission turned its attention to the perceived
value of the programming offered. Furthermore, Dr. Brink-
ley.could not be taken as a part of the press tradition no
matter how hard one argued. And it was not Jjust Brinkley:
no:one using radio was a part of that tradition—a fact
Shuler would soon learn.
et the Commission was not on a frolic. The idea being
ressed—that radio was an entertainment medium and
that since entertainment was not entitled to First Amend-
ent protection neither was radio—could be traced directly
2.U.S. Supreme Court decision of a little more than a dec-
ade earlier. The Supreme Court’s syllogism, although refer-
ng:to a- different medium, was effectively indistinguish-

=The demise of KFKB, however popular the station was
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able: entertainment is not part of the First Amendment;
motion pictures are entertainment; therefore, motion pic-
tures are not entitled to First Amendment protection.

In 1915, Mutual Film Corporation came to the Court in
a trio of cases involving two state censorship commissions
for motion pictures.” Mutual was a major film distributor,
its output including a weekly news film, “Mutual Weekly,”
and the censorship commissions would at a minimum im-
pose uncertainty, delays, and costs on Mutual’s business. The
cases, which were diversity-of-citizenship actions in federal
court,” raised a number of challenges to the censorship
commissions. The most significant of these challenges was
that the statutes involved infringed the liberty of speech,

opinion, and the press guaranteed by both the applicable '

state constitutions and the federal Constitution. The Su-
preme Court did not choke on the word “censorship”; it
used it unhesitatingly. And it found nothing wrong with
censorship of motion pictures. -

In the lead case, from Ohio, the Court ignored Mutual’s
. reliance on the federal Constitution (probably from legiti-
mate doubt whether it was applicable to a state statute re-
stricting freedom of speech)® and concentrated insiead on
the applicable provision of the Chio constitution guarantee-
ing freedom of speech and press. The Court began with
what for the era was an unusual acknowledgment that free-
dom of speech was an important value: '

We need not pause to dilate upon the freedom of opinion and
its expression, and whether by speech, writing or printing.
They are too certain to need discussion—of such conceded
value as to need no supporting praise. Nor can there be any
doubt of their breadth nor that their underlying safeguard is,
to use the words of another, “that opinion is free and that con-
duct alone is amendable to the law.”* '

But however great freedom of speech was, moving pic-

tures were not included within the principle. They might be
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mediums of thought, but so too were a lot of other things—
such as “shows and spectacles.” And the Court was con-
vinced the latter could claim no protection. “The first im-
pulse of the mind is to reject the contention. We immedi-

atcly’ feel that the argument is wrong or strained.” The
initial impulse was also the final conclusion. “Judicial sense”
supports “common sense” in rejecting the conclusion that
‘motion pictures were part of freedom of expression. “it
cannot be put cut of view that the exhibition of moving pic-
tures is a business pure and simple, originated and con-

ducted for profit, like other spectacles, not to be regarded,

nor intended to be regarded by the Ohio constitution, we

think, as part of the press of the country or as organs of
public opinion.”* In the Kansas case, the result was identi-

“cal.. To the argument that the statute “violates the bill of
“rights of the United States and of the State of Kansas,” the

Court tersely responded that censorship of motion pictures
did not “abridge the liberty of opinion.”* '
Thus in the first cases involving a new technology that
laimed the protections of freedom of speech, the Court
almost summarily rejected the argument. These were not
newspapers: they were much closer to circus acts. And no
one thought making a tiger jump through a flaming hoop
had anything to do with the traditions of John Milton and
John Peter Zenger. When the problems of radio arose a
little more than a decade later, an identical conclusion was
carried over, Radio programming was entertainment and
thus no part of the exposition of ideas entitled to the protec-
tion of the First Amendment.
“The point was so obvious that it really needed no discus-
sion. When it was discussed, as Alexander Meiklejohn did
near the end of his seminal work on freedom of expression,
was to the same effect. Meiklejohn felt it necessary to de-
ote a concluding section of his “Reflections” chapter specif-
ally to stating that radio had no claim to the principles of
reedom of speech to which he attached his “passionate de-
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votion.” Radio had “failed” in its promise to assist tn our na-

tional education; it was engaged in making money, not in
“enlarging and enriching human communication.” Because
in Meiklejohn’s view the First Amendment was intended
“only to make men free to say what, as citizens, they think,
what they believe, about the general welfare,” radio flunked
the test and forfeited its claim to protection.®

Most often, of course, no discussion was needed to-reach
the same conclusions. Common sense dictated the differ-
~ ence between a newspaper and a radio station. Perhaps the
political scientist V. O. Key, Jr., put it best: the owners of
broadcast stations were the “lineal descendants of operators
of music halls and peep shows.””” Thus a First Amendment
protecting John R. Brinkley would be as seriously out of
whack as a First Amendment protecting the Ringling Broth-
ers Circus or any like “spectacle.” Broadcasting passed into
our legal and then judicial systems without so much as a
pause—{irom a circus, to the goat gland doctor, to Fighting
Bob Shuler. Differences in speech content there may have
been, but these were irrelevant. The media themselves
simply were not within the system of freedom of expres-
sion. And that is why the Supreme Court saw no point in

reviewing Shuler's case. That he should lose was obvious,
Common sense.

3

THE SUPREME COURT SPEAKS:
NBC AND RED LION

The governing principle, whether overt or sub silentio, that
radio, as an entertainment medium, was excluded from
First Amendment protections could dominate only so long
és; both broadcasting and First Amendment doctrine re-
mained embryonic. When broadcasting began to engage in
serious debate (as distinguished from Shuler’s inveighing),
r when First Amendment theory was pushed to deal with
':su_é:s‘involving serious literary works, such as Ulysses, an
analysis more sophisticated than the “broadcasting is enter-
tainment and not protected speech” litany became neces-
y.to justify the separation of broadcasting from the print
aditions. The new justification was introduced by the Su-
eme Court in 1943 in NBC v. United States' and elaborated
nsively a quarter of a century later in Red Lion Broad-
sting v. FCC.* '
Gone was the FRC (now the Federal Communications
mmission) claim that broadcasting was unworthy of First
mendment protections. In its place had sprung up a newer
nd more elaborate version of the same claim: broadcasting
as: entitled to some First Amendment protections, but its
special characteristics demanded a different First Amend-
ent, one regulated by the federal government. The differ-
1 the form of the argument, however, could not dis-
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